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AGREEMENT 
FOR PROFESSIONAL SERVICES 

 

PREAMBLE 

THIS AGREEMENT made this               day of                                         in the year              by and 

between the STATE OF NEW HAMPSHIRE, hereinafter referred to as the STATE, acting by and through 

its COMMISSIONER OF THE DEPARTMENT OF TRANSPORTATION, hereinafter referred to as the 

COMMISSIONER, acting under Chapter 228 of the Revised Statutes Annotated, and FIRM, with principal 

place of business at ADDRESS, in the City of CITY, State of STATE, hereinafter referred to as the 

CONSULTANT, witnesses that: 

The Department of Transportation, State of New Hampshire, hereinafter referred to as the 

DEPARTMENT, requires on-call wetlands/environmental services to advance environmental permitting 

and documentation for various transportation-related projects and facilities located throughout the STATE. 

This AGREEMENT becomes effective upon approval by the Governor and Council. 
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ARTICLE I - DESCRIPTION OF PROFESSIONAL SERVICES TO BE RENDERED 

NOW THEREFORE, in consideration of the undertakings of the parties hereinafter set forth, the 

DEPARTMENT hereby engages the CONSULTANT, who agrees to render services to the 

DEPARTMENT which shall include, but not be restricted to, the following items, in accordance with 

conditions and terms hereinafter set forth: 

A. DESCRIPTION OF SERVICES 

The types of services required under the terms of this AGREEMENT shall generally include, but are not 

necessarily limited to, providing wetland analyses and/or related technical environmental services for 

various projects or studies located throughout the State. 

B. SCOPE OF WORK 

The DEPARTMENT requires consulting services that will complement the work being performed by 

the staff of the Bureau of Environment.  The CONSULTANT may be required to provide (but not be 

limited to) any of the following services: 

Wetland Delineation 

This task involves the delineation of wetlands including paired upland and wetland data plots, 

delineation of surface waters, assessment of wetlands functions and values, completion of wetlands 

reports, preparing permit applications, such as for a NHDES Wetlands and/or Shoreland Water Quality 

Protection Act Permit, and coordination with natural resource agencies as necessary. 

The CONSULTANT shall (as directed by the DEPARTMENT):  

 Delineate wetlands within the project area in accordance with the US Army Corps of Engineers 

Wetlands Delineation Manual (Jan 1987) and Regional Supplement to the Corps of Engineers 

Wetland Delineation Manual: Northcentral and Northeast Region (Version 2.0, January 2012).  

Utilizing Field Indicators of Hydric Soils in the United States (Version 7.0, 2010), the National 

List of Plant Species that Occur in Wetlands: Northeast (Region 1) (May 1988), and 

Classification of Wetlands and Deepwater Habitats of the United States (Cowardin, 1979) as 

reference standards. 

 Delineate the ordinary high water (OHW) and top of bank (TOB) of surface waters.  

 Gather descriptive information, site sketches, and photographs of the wetlands within the project 

area. 

 Flag delineated wetlands and soil data plots within the project area.  Label flags with an 

alphanumeric sequence. 

 GPS flag locations, as appropriate, and provide electronic files compatible with NH Department 

of Transportation’s criteria (MicroStation and GIS). 
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 Assess Functions and Values using the US Army Corps of Engineers’ Highway Methodology 

Workbook Supplement (November 1995), or other approved method, as well as best professional 

judgment. 

 Prepare a Wetlands Delineation Report that identifies the locations of the delineated wetlands, 

identifies their classification, including ACOE Wetland Determination Data Forms that include 

soil data plot forms, discusses the Functions and Values of the jurisdictional wetland areas, and 

identifies the flagging numbering system. 

 Meet, as necessary, with Federal and State natural resource agencies to discuss the findings and 

the evaluation of wetlands and/or to field review areas of environmental concerns. 

 Complete the NH Department of Environmental Services’ Standard Dredge and Fill and/or 

Shoreland Permit applications. 

Wetland Mitigation 

This task involves the investigation, development and/or refinement of wetland mitigation options 

necessitated as compensation for unavoidable wetland impacts associated with highway projects. 

The CONSULTANT shall (as directed by the DEPARTMENT): 

 Investigate potential sites, which would compensate for unavoidable impacts to jurisdictional 

wetlands and loss of their functions and values resulting from the proposed highway project. 

 Prepare a Potential Wetland Mitigation Assessment Report that identifies and evaluates 

mitigation sites.  The report will detail the potential acreages of preservation, restoration or 

creation, and the functions and values replication potentials at each site.  The report will also 

detail the potential use of an in-lieu fee paid to the NHDES Aquatic Resource Mitigation (ARM) 

Fund. 

 Coordinate with project engineers to provide conceptual sketch for wetland creation sites, which 

may include preparation of a Wetland Mitigation Technical Report, containing information 

required by the US Army Corps of Engineers’ current “Regulatory Guidance Letter” and 

“Mitigation Plan Checklist”. 

 Meet, as necessary, with natural resource agencies, local officials, and/or concerned parties to 

discuss the findings and the evaluations of the wetland mitigation sites and/or to field review 

these potential areas. 

Stream Crossing Assessments 

This task involves the investigation, assessment, data collection and technical report preparation of 

the evaluation of stream crossings. 

The CONSULTANT shall (as directed by the DEPARTMENT), perform assessments, data collection 

and all necessary documentation for a stream crossing in accordance with the NH Department of 

Environmental Services’ Stream Crossing Rules (Chapter Env-Wt 900). 
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Monitoring of Wetland and/or Stream Restoration Mitigation Sites 

This task involves field personnel inspecting of wetland and/or stream restoration mitigation 

construction sites and directing the DEPARTMENT’s Contractor in the successful completion of a 

created mitigation to achieve the stated functions of the Mitigation Technical Report. 

The CONSULTANT shall (as directed by the DEPARTMENT): 

 Monitor wetland mitigation sites (creation, restoration and preservation) in accordance with 

conditions detailed in the US Army Corps of Engineers’ Section 404 Permit and the NH 

Wetlands Bureau’s Dredge and Fill Permit and in accordance with specific Wetland Mitigation 

Plans and commitments. 

 Be able to communicate effectively to manage the construction of all aspects of the Mitigation 

Plan with the DEPARTMENT’s contractor.  Coordinate actions to ensure the work is being 

performed in accordance with the Plan. 

 Review, document and amend the mitigation design based on unanticipated field conditions in 

consultation with the DEPARTMENT and/or permitting agencies, as needed. 

 Oversee remedial actions required to ensure the establishment of a functioning mitigation site. 

 Prepare construction monitoring reports that evaluate the mitigation site construction. 

 Monitor and assess the constructed mitigation site to assure the site is functioning as designed 

 Prepare a Wetland Mitigation Monitoring Report for distribution to appropriate natural resource 

agencies, local officials and/or interested parties 

Invasive Species Delineation 

This task involves delineation of invasive species as necessary.  

The CONSULTANT shall (as directed by the DEPARTMENT): 

 Delineate the location of invasive species within the project area. 

   Identify species and extent of infestation. 

 GPS locations and provide electronic files compatible with NH Department of Transportation’s 

criteria (MicroStation and GIS). 

 Prepare a map or key identifying and defining species or label within the shapefile.  

Rare Plants/Endangered Species Investigations 

This task involves the determination of the presence of rare plants, endangered species, exemplary 

natural communities or wildlife habitats as necessary.   

The CONSULTANT shall (as directed by the DEPARTMENT): 

 Coordinate, as necessary, with the NH Natural Heritage Bureau, NH Fish & Game Department 

and/or US Fish and Wildlife Service to determine the presence of rare plants, endangered species, 

exemplary natural communities or wildlife habitats. 

 Conduct plant surveys to determine location and extent of rare plant populations. 
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 Conduct habitat assessments and biological surveys to assess potential for or presence of 

endangered wildlife. 

C. STAFFING 

The CONSULTANT shall furnish the DEPARTMENT with a list of qualified personnel including 

their labor classification and current direct-labor wage rates prior to entering into negotiations for this 

AGREEMENT.  The CONSULTANT shall utilize the personnel approved by the DEPARTMENT during 

negotiations for this AGREEMENT for the performance of the work.  If at any time the CONSULTANT 

is unable to use the personnel specified, it shall request approval from the DEPARTMENT to use other 

personnel.  To obtain DEPARTMENT approval, the CONSULTANT shall request the personnel changes 

in writing and provide resumes for the new individuals at least 14 days in advance of the proposed 

personnel changes, for review by the DEPARTMENT. 

D. QUALITY CONTROL 

The CONSULTANT is expected to perform in a professional manner and all work shall be neat, well 

organized, fully comply with the requirements of this AGREEMENT and Task Orders, and meet the 

specified accuracy requirements.  The DEPARTMENT will reject any data that does not comply with the 

above.  The DEPARTMENT will decide when the data and services have fully met the project 

requirements.  The CONSULTANT will not be paid for insufficient work. 

E. TASK ORDERS 

As needs develop, the DEPARTMENT will issue specific Task Orders to the CONSULTANT.  These 

Task Orders will be initiated by a Request for Proposal (RFP) letter, verbally over the phone, or through 

electronic communication, that will include a description of the project or elements of work, an outline of 

the services required, responsibilities of the parties, materials to be supplied by the DEPARTMENT, 

specified accuracy requirements, and other information necessary to complete the work for the Task 

Order.  The CONSULTANT shall then submit to the DEPARTMENT for approval a scope of work and 

fee proposal that includes the names of all personnel to be assigned to the Task Order and a tentative 

work schedule for each Task Order assigned.  The DEPARTMENT will review the CONSULTANT’S 

proposal and schedule negotiations, if necessary, to clarify the proposed scope of work, discuss the 

personnel proposed, the number of work hours needed, and any other associated proposed costs in order 

to establish the final not-to-exceed amount for the Task Order.  Upon approval of the CONSULTANT’S 

proposal by the DEPARTMENT, the DEPARTMENT will issue a Task Order Authorization to Proceed 

Letter.  A conference may be required to turn over a Task Order to the CONSULTANT.  Costs associated 

with the CONSULTANT’S preparation of a scope of work and fee for a Task Order are non-

reimbursable. 
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F. MATERIAL FURNISHED BY THE DEPARTMENT OF TRANSPORTATION 

The DEPARTMENT will furnish the following data to the CONSULTANT: 

1. Appropriate maps, plans and reports, as available, for use by the CONSULTANT 

2. Results from other investigations and studies 

3. When necessary, a letter of introduction or right-of-entry permit, allowing access to the property 

and permission to perform testing and other necessary work. 

G. WORK SCHEDULE AND PROGRESS REPORTS 

The CONSULTANT shall be aware that the services to be performed under this AGREEMENT will be 

on an as-needed basis.  In addition, the CONSULTANT shall realize that emergency situations may arise 

that will require immediate response/action. 

Following approval of the contract by the Governor and Council, the CONSULTANT shall be available 

to begin performance of the services designated in the Contract promptly upon receipt from the 

DEPARTMENT of a Notice to Proceed Letter.  Upon receipt of a Task Order Authorization to Proceed 

Letter, the CONSULTANT shall complete the services required for each Task Order without delay unless 

unable to do so for causes not under the CONSULTANT’S control. 

It is imperative that close coordination between the CONSULTANT and the DEPARTMENT be 

maintained at all times so as to ensure compliance with the DEPARTMENT’S requirements for specific 

Task Orders. 

The CONSULTANT’S sequence of operation and performance of the work under the terms of this 

AGREEMENT shall be varied at the direction of the DEPARTMENT to give priority in critical areas so 

that schedules and other STATE commitments, either present or future, can be met. 

The CONSULTANT shall develop an acceptable reporting system capable of indicating project status 

on at least a monthly basis for all critical activities of the project.  Monthly progress reports shall be 

submitted by the CONSULTANT to the DEPARTMENT, giving the percentage of completion of the work 

required by this AGREEMENT.  These monthly progress reports shall be received by the DEPARTMENT 

by the 10th day of each month. 

H. SUBMISSION OF REPORTS, PLANS AND DOCUMENTS 

Each submission shall be supplemented with such drawings, illustrations and descriptive matter as are 

necessary to facilitate a comprehensive review of proposed concepts.  Any and all CAD/D-related work 

during the course of this project shall be performed in conformance with the DEPARTMENT’S CAD/D 

Procedures and Requirements in effect at the time of execution of this AGREEMENT, which will be 

coordinated on each assignment. 



ARTICLE I 

7 

I. DELIVERABLES 

All work and supporting documents for Task Orders completed under this AGREEMENT shall be 

developed by the CONSULTANT and delivered to the DEPARTMENT according to the following 

formats: 

Electronic Transfer of Data:  The DEPARTMENT requires the following to ensure compatibility 

with software used by the DEPARTMENT and to ensure the efficient and timely exchange of computer 

files between the DEPARTMENT and the CONSULTANT. 

All files submitted must be fully compatible with the formats listed in this document without any 

conversion or editing by the DEPARTMENT.  Any files requiring conversion and/or editing by the 

DEPARTMENT will not be accepted.  All files shall be virus free.  All files shall use the 

DEPARTMENT’S file naming convention. 

Computer Aided Design/Drafting (CAD/D) files:  All CAD/D files shall be in accordance with the 

Deliverable Requirements described in the DEPARTMENT’S CAD/D Procedures and Requirements in 

effect at the time this AGREEMENT was executed, or any later version.  All files submitted must be fully 

compatible with the current version of MicroStation being used by the DEPARTMENT.  (The 

DEPARTMENT’S CAD/D Procedures and Requirements document can be found on the CAD/D website 

by following the “Downloads” link at www.nh.gov/dot/cadd/.) 

Word Processing, Spreadsheet, and Database Files:  For each Phase, all relevant files shall be 

provided in a format fully compatible, as appropriate, with the following: 

Word Processing: Microsoft Word 2010 or NHDOT compatible version 

Spreadsheets: Microsoft Excel 2010 or NHDOT compatible version 

Databases: Microsoft Access 2010 or NHDOT compatible version 

These specifications will be updated as necessary to reflect changes in DEPARTMENT software such 

as adding new software or updating to new versions of existing software.  In such instances, the 

CONSULTANT will be promptly notified. 

Geographic Information System (GIS):  All GIS shapefiles shall be fully compatible with Arc 

GIS/ArcMap Version 10.3.1 (the version being used by the Department).  This specification will be 

updated as necessary to reflect changes in DEPARTMENT software such as updating to new versions of 

existing software.  In such instances, the CONSULTANT will be promptly notified. 

Computer File Exchange Media:  Electronic files shall be exchanged between the DEPARTMENT 

and the CONSULTANT using the following media as appropriate for Windows Operating Systems: 

Compact Disc (CD):  Files on CD(s) should be actual size, not compressed. 

DVD:  Files on DVD(s) should be actual size, not compressed. 

Email:  Files 10 MB or smaller may be transferred via Email.  If compressed, the files should be self-

extracting and encrypted based on content. 
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Copies:  The CONSULTANT shall provide hard (paper) and electronic copies of the deliverables for 

each Phase of Work.  For all deliverables, provide electronic copies in two electronic versions; an 

electronic version in the original electronic file format (i.e., MicroStation (*.DGN), Microsoft Word 

(*.DOC), Microsoft Excel (*.XLS), etc.) and an electronic version in Adobe Acrobat (*.PDF) file 

format, when requested. 

Upon completion of the AGREEMENT, the CONSULTANT shall turn over all documentation, 

including, but not limited to, all reports, test results, drawings, plans, and all financial supporting 

documentation in the formats described above. 

J. DATE OF COMPLETION 

The date of completion for the professional services rendered under this AGREEMENT is (To be 

determined.  Approximately three (3) years from the date of Governor and Council approval.) unless 

terminated earlier upon the depletion of the total amount payable under this AGREEMENT, or extended 

as allowed by the following provision: 

No new tasks may be assigned after the above noted completion date, however, the CONSULTANT 

shall complete any tasks begun prior to the completion date, but not yet completed, in accordance with the 

methods of compensation specified in Article II and all other applicable portions and contractual 

requirements of this Agreement.  This shall be subject to the written mutual agreement of both parties, 

which shall include a revised Date of Completion to allow completion of the previously assigned work. 
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ARTICLE II - COMPENSATION OF CONSULTANT USING SPECIFIC RATES OF PAY 

A. AGREEMENT GENERAL FEE 

In consideration of the terms and obligations of this AGREEMENT, the STATE, through the 

DEPARTMENT, hereby agrees to pay and the CONSULTANT agrees to accept as full compensation 

for the combined total cost of all work, expenses, and profit for Task Orders issued under this 

AGREEMENT, an amount not to exceed $100,000.00.  (The CONSULTANT shall note that no 

payments will be made for work, expenses, or profit, whether authorized or not, exceeding the 

$100,00.00 total amount.) 

B. TASK ORDERS 

The not-to-exceed cost of each Specific Rates of Pay format Task Order will be based on the 

types of labor classifications required along with the number of labor hours negotiated for each labor 

classification multiplied by the corresponding contract labor rate, as well as an estimated amount for 

direct expenses. 

1. Contract Labor Rates – The contract labor rates as shown in the bid documents (Attachment A) 

will be the total hourly wage for each labor classification including all charges attributable to 

direct labor, escalation of labor costs, fringe benefits, payroll taxes, overhead, and profit, and 

shall be used in billing for all work performed under this AGREEMENT. 

2. Direct Expenses - Direct expenses shall be negotiated as a not-to-exceed amount for each Task 

Order and reimbursed at actual cost.  Reimbursable direct expense items include work such as 

borings, laboratory tests, field survey, special electronic computer services, services of other 

specialists, printing, photogrammetry, traffic counts, reproductions, and travel not included in 

normal overhead expenses whether performed by the CONSULTANT or other parties and shall be 

billed at actual cost.  The reimbursable costs for mileage and for per diem (lodging and meals) 

shall be that allowed by the CONSULTANT'S established policy but shall not exceed that 

allowed in the Federal Acquisition Regulations (Subpart 31.205-46) and in the Federal Travel 

Regulations.  Mileage and per diem costs shall be subject to approval by the DEPARTMENT.   

C. INVOICING and PAYMENT 

Payments on account of the fee for services rendered under this AGREEMENT will be made by 

the DEPARTMENT based on a completely itemized, project-by-project bill submitted on a monthly 

or other approved basis by the CONSULTANT. 

D. RECORDS - REPORTS 

The CONSULTANT shall maintain adequate cost records for all work performed under this 

AGREEMENT.  All records and other evidence pertaining to cost incurred shall be made available at 

all reasonable times during the AGREEMENT period and for three (3) years from the date of final 
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voucher payment for examination by the STATE, Federal Highway Administration, or other 

authorized representatives of the Federal Government, and copies thereof shall be furnished if 

requested.  Applicable cost principles are contained in the Federal Acquisition Regulation (FAR) in 

Title 48 of the Code of Federal Regulations (Subpart 31.2 and Subpart 31.105). 
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ARTICLE III - GENERAL PROVISIONS 

A. BLANK 

(Not applicable to this AGREEMENT) 

 

 

 

B. BLANK 

(Not applicable to this AGREEMENT) 
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ARTICLE IV - STANDARD PROVISIONS 

A. STANDARD SPECIFICATIONS 

The CONSULTANT agrees to follow the provisions of the Design Manuals, Standard Specifications 

for Road and Bridge Construction, and Standard Plans for Road and Bridge Construction of the 

DEPARTMENT; A Policy on Geometric Design of Highways and Streets and LRFD Bridge Design 

Specifications of the American Association of State Highway and Transportation Officials (AASHTO), 

and amendments thereto, and/or other professional codes or standards applicable to the services to be 

performed under this AGREEMENT.  When a publication (including interim publications) is specified, it 

refers to the most recent date of issue in effect at the time of execution of this AGREEMENT. 

B. REVIEW BY STATE AND FHWA - CONFERENCES - INSPECTIONS 

It is mutually agreed that all portions of the work covered by this AGREEMENT shall be subject to 

the inspection of duly-authorized representatives of the STATE and Federal Highway Administration, 

United States Department of Transportation, at such time or times as the STATE or Federal Highway 

Administration deems appropriate. 

The location of the office where the work will be available for inspection by STATE and Federal 

Highway Administration representatives is ADDRESS. 

It is further mutually agreed that any party, including the duly-authorized representatives of the 

Federal Highway Administration, may request and obtain conferences, visits to the site, and inspection of 

the work at any reasonable time. 

C. EXTENT OF CONTRACT 

1. Contingent Nature of AGREEMENT 

Notwithstanding anything in this AGREEMENT to the contrary, all obligations of the STATE, 

including, without limitation, the continuance of payments, are contingent upon the availability 

and continued appropriation of funds, and in no event shall the STATE be liable for any 

payments in excess of such available appropriated funds.  In the event of a reduction or 

termination of those funds, the STATE shall have the right to terminate this AGREEMENT. 

2. Termination 

The DEPARTMENT shall have the right at any time, and for any cause, to terminate the work 

required of the CONSULTANT by this AGREEMENT, by written notice of such termination 

provided to the CONSULTANT by the DEPARTMENT, and, in the event of such a termination 

of this AGREEMENT, without fault on the part of the CONSULTANT, the CONSULTANT 

shall be entitled to compensation for all work theretofore satisfactorily performed, pursuant to this 

AGREEMENT, such compensation to be fixed, insofar as possible, based upon the work 

performed prior to termination.  If no contract or contracts for construction of the project 

contemplated by this AGREEMENT is (are) entered into within two (2) years after satisfactory 



ARTICLE IV 
 

13 

completion of the services outlined in Article I, all of the services contemplated by this 

AGREEMENT shall be deemed to have been completed.  It shall be a breach of this 

AGREEMENT if the CONSULTANT shall fail to render timely the services required under this 

AGREEMENT, in accordance with sound professional principles and practices, to the reasonable 

satisfaction of the DEPARTMENT, or shall be in such financial condition as to be unable to pay 

its just debts as they accrue, or shall make an assignment for the benefit of creditors, or shall be 

involved in any proceeding, voluntary or involuntary, resulting in the appointment of a receiver or 

trustee over its affairs, or shall become dissolved for any cause.  In the event of the happening of 

any one or more of the foregoing contingencies, or upon the substantial breach of any other 

provisions of this AGREEMENT by the CONSULTANT, its officers, agents, employee, and 

subconsultants, the DEPARTMENT shall have the absolute right and option to terminate this 

AGREEMENT forthwith, and, in addition, may have and maintain any legal or equitable remedy 

against the CONSULTANT for its loss and damages resulting from such breach or breaches of 

this AGREEMENT; provided, however, that as to all plans, drawings, tracings, estimates, 

specifications, reports, proposals, sketches, diagrams and calculations, together with all material 

and data theretofore furnished to the DEPARTMENT by the CONSULTANT, of a satisfactory 

nature in accordance with this AGREEMENT, which plans, drawings, tracings, etc., are of use to 

the DEPARTMENT, the CONSULTANT shall be entitled to a credit, based on the contract rate 

for the work so performed in a satisfactory manner and of use and benefit to the DEPARTMENT. 

D. REVISIONS TO REPORTS, PLANS OR DOCUMENTS 

The CONSULTANT shall perform such additional work as may be necessary to correct errors in the 

work required under the AGREEMENT, caused by errors and omissions by the CONSULTANT, without 

undue delays and without additional cost to the DEPARTMENT. 

Furthermore, prior to final approval of plans, specifications, estimates, reports or documents by the 

DEPARTMENT, the CONSULTANT shall make such revisions of them as directed by the 

DEPARTMENT, without additional compensation therefor except as hereinafter provided: 

1. If, after its written approval thereof, the DEPARTMENT shall require changes to the plans or 

documents that revise engineering or other factors specifically approved, thereby necessitating 

revisions of the contract plans or documents, or, 

2. When applicable, if during the term of this AGREEMENT, a revision of the alignment is ordered 

to the extent that the revised alignment will lie completely or partially outside the limit of the 

survey data plotted by the CONSULTANT (this does not apply to those adjustments and 

refinements to the alignments anticipated under the scope of work), or, 

3. If, after approval by the DEPARTMENT of the final contract plans or documents, the 

CONSULTANT shall be ordered in writing by the DEPARTMENT to make revisions, or to 
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perform services other than those necessary in order to adapt said plans, reports or documents to 

conditions observed during field inspections and encountered during construction; the 

CONSULTANT shall be entitled to compensation therefor in accordance with Article II, Section 

B, such compensation to be in addition to the fee specified in Article II, Section A, for its original 

work on the plans, reports or documents. 

E. ADDITIONAL SERVICES 

If, during the term of this AGREEMENT, additional professional services are required due to a 

revision in the limits of the project, or it becomes necessary to perform services not anticipated during 

negotiation, the DEPARTMENT may, in writing, order the CONSULTANT to perform such services, 

and the CONSULTANT shall be paid a fee in accordance with the provisions of Article II, Section B. 

If, during the term of this AGREEMENT, additional professional services are performed by the 

CONSULTANT due to the fact that data furnished by the DEPARTMENT are not usable or applicable, 

the STATE will, upon written approval of the DEPARTMENT, reimburse the CONSULTANT for such 

additional design services in accordance with the provisions of Article II, Section B. 

If additional services are performed by the CONSULTANT through its own acts, which are not 

usable or applicable to this project, the cost of such additional services shall not be reimbursable. 

F. OWNERSHIP OF PLANS 

All data, plans, drawings, tracings, estimates, specifications, proposals, sketches, diagrams, 

calculations, reports or other documents collected, prepared, or undertaken either manually or 

electronically by the CONSULTANT, under the provisions of this AGREEMENT, immediately shall 

become the property of the DEPARTMENT, and, when completed, shall bear the CONSULTANT'S 

endorsement.  The CONSULTANT shall surrender to the DEPARTMENT, upon demand at any time, or 

submit to its inspection, any data, plan, drawing, tracing, estimate, specification, proposal, sketch, 

diagram, calculation, report or document which shall have been collected, prepared, or undertaken by the 

CONSULTANT, pursuant to this AGREEMENT, or shall have been hitherto furnished to the 

CONSULTANT by the DEPARTMENT.  The CONSULTANT shall have the right, with the written 

approval of the DEPARTMENT, to use any of the data prepared by it and hitherto delivered to the 

DEPARTMENT at any later stage of the project contemplated by this AGREEMENT. 

G. SUBLETTING 

The CONSULTANT shall not sublet, assign or transfer any part of the CONSULTANT'S services or 

obligations under this AGREEMENT without the prior approval and written consent of the 

DEPARTMENT. 

All subcontracts shall be in writing and those exceeding $10,000 shall contain all provisions of this 

AGREEMENT, including "Certification of CONSULTANT/Subconsultant".  A copy of each subcontract 

shall be submitted for the DEPARTMENT'S files. 
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H. GENERAL COMPLIANCE WITH LAWS, ETC. 

The CONSULTANT shall comply with all Federal, STATE and local laws, and ordinances applicable 

to any of the work involved in this AGREEMENT and shall conform to the requirements and standards of 

STATE, municipal, railroad and utility agencies whose facilities and services may be affected by the 

construction of this project.  The services shall be performed so as to cause minimum interruption to said 

facilities and services. 

I. BROKERAGE 

The CONSULTANT warrants that it has not employed or retained any company or person, other than 

a bona fide employee working solely for the CONSULTANT, to solicit or secure this Contract, and that it 

has not paid or agreed to pay any company or person, other than a bona fide employee working solely for 

the CONSULTANT, any fee, commission, percentage, brokerage fee, gift or any other consideration, 

contingent upon or resulting from the award or making of this Contract.  For breach or violation of this 

warranty, the STATE shall have the right to annul this Contract without liability, or, at its discretion, to 

deduct from the contract price or consideration, or otherwise recover, the full amount of such fee, 

commission, percentage, brokerage fee, gift or contingent fee. 

J. CONTRACTUAL RELATIONS 

1. Independent Contractor 

The CONSULTANT agrees that its relation to the STATE is as an independent contractor and not as 

an agent or employee of the STATE. 

2. Claims and Indemnification 

a. Non-Professional Liability Indemnification 

The CONSULTANT agrees to defend, indemnify and hold harmless the STATE and all of its 

officers, agents and employees from and against any and all claims, liabilities or suits arising 

from (or which may be claimed to arise from) any (i) acts or omissions of the 

CONSULTANT or its subconsultants in the performance of this AGREEMENT allegedly 

resulting in property damage or bodily injury and/or (ii) misconduct or wrongdoing of the 

CONSULTANT or its subconsultants in the performance of this AGREEMENT.  This 

covenant shall survive the termination of the AGREEMENT.  Notwithstanding the foregoing, 

nothing herein contained shall be deemed to constitute a waiver of the sovereign immunity of 

the STATE, which immunity is hereby reserved by the STATE. 

3. Insurance 

a. Required Coverage 

The CONSULTANT shall, at its sole expense, obtain and maintain in force the following 

insurance: 
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1. Commercial or comprehensive general liability insurance including contractual coverage, 

for all claims of bodily injury, death or property damage, in policy amounts of not less 

than $250,000 per occurrence and $2,000,000 in the aggregate (STATE to be named as 

an additional insured); and 

2. comprehensive automobile liability insurance covering all motor vehicles, including 

owned, hired, borrowed and non-owned vehicles, for all claims of bodily injury, death or 

property damage, in policy amounts of not less than $500,000 combined single limit; and 

3. workers’ compensation and employer’s liability insurance as required by law. 

b. Proof of Insurance 

The policies described in paragraph (a) of this section and Section G shall be in the standard 

form employed in the STATE, issued by underwriters licensed or approved by the 

Department of Insurance of the STATE.  Each policy shall contain a clause prohibiting 

cancellation or modifications of the policy earlier than 30 days, or 10 days in cases of non-

payment of premium, after written notice thereof has been received by the STATE.  The 

CONSULTANT shall provide to the STATE a certificate of insurance evidencing the 

required coverages, retention (deductible) and cancellation clause prior to submittal of the 

AGREEMENT to Governor and Council for approval and shall have a continuing duty to 

provide new certificates of insurance as the policies are amended or renewed. 

4. No Third-Party Rights 

It is not intended by any of the provisions of the AGREEMENT to make the public or any 

member thereof a third-party beneficiary of the AGREEMENT, or to authorize anyone not a 

party to this AGREEMENT to maintain a suit for personal injuries or property damage pursuant 

to the terms or provisions of this Contract.  The duties, obligations and responsibilities of the 

parties to this AGREEMENT with respect to third parties shall remain as imposed by law.  No 

portion of this AGREEMENT shall be understood to be a waiver of the STATE'S sovereign 

immunity. 

5. Construction of AGREEMENT 

This AGREEMENT is executed in a number of counterparts, each of which is an original and 

constitutes the entire AGREEMENT between the parties.  This AGREEMENT shall be construed 

according to the laws of the STATE. 

K. AGREEMENT MODIFICATION 

The assignment of the CONSULTANT, generally established by the scope of work in this 

AGREEMENT, shall not be modified in any way without prior approval of the Governor and Council. 
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L. EXTENSION OF COMPLETION DATE(S) 

If, during the course of the work, the CONSULTANT anticipates that he cannot comply with one or 

more of the completion dates specified in this AGREEMENT, it shall be the CONSULTANT'S 

responsibility to notify the DEPARTMENT in writing at least ninety (90) days prior to the completion 

date(s) in question.  The CONSULTANT shall state the reasons that a completion date(s) cannot be met 

and request a revised date(s) for consideration by the DEPARTMENT. 

M. TITLE VI (NONDISCRIMINATION OF FEDERALLY-ASSISTED PROGRAMS) 

COMPLIANCE 

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees and 

successors in interest agrees as follows: 

(1) Compliance with Regulations:  The CONSULTANT shall comply with Title VI of the Civil Rights 

Act of 1964 regulations relative to nondiscrimination in federally-assisted programs of the 

DEPARTMENT, such regulations entitled Title 49 Code of Federal Regulations, Part 21, as they 

may be amended from time to time (hereinafter referred to as the REGULATIONS), and which 

are herein incorporated by reference and made a part of this AGREEMENT. 

(2) Nondiscrimination:  The CONSULTANT, with regard to the work performed by it during the 

AGREEMENT, shall not discriminate on the grounds of race, color, religion, age, sex, handicap, 

sexual orientation, or national origin in the selection and retention of subconsultants, including 

procurements of materials and leases of equipment specific to this project.  The CONSULTANT 

shall not participate either directly or indirectly in the discrimination prohibited by Section 21.5 

of the REGULATIONS, including employment practices when the AGREEMENT covers a 

program set forth in Appendix B of the REGULATIONS. 

(3) Solicitations for Subcontracts, Including Procurements of Materials and Equipment:  In all 

solicitations either by competitive bidding or negotiation made by the CONSULTANT for work 

to be performed under a subcontract, including procurements of materials or leases of equipment 

specific to the project, each potential subconsultant or supplier shall be notified by the 

CONSULTANT of the CONSULTANT’S obligations under this AGREEMENT and the 

REGULATIONS relative to nondiscrimination on the grounds of race, color, religion, age, sex, 

handicap, sexual orientation, or national origin. 

(4) Information and Reports:  The CONSULTANT shall provide all information and reports required 

by the REGULATIONS or directives issued pursuant thereto, and shall permit access to its books, 

records, accounts, other sources of information and its facilities as may be determined by the 

DEPARTMENT or the Federal Highway Administration to be pertinent to ascertain compliance 

with such REGULATIONS, orders and instructions.  Where any information required of a 

CONSULTANT is in the exclusive possession of another who fails or refuses to furnish this 
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information, the CONSULTANT shall so certify to the DEPARTMENT or the Federal Highway 

Administration, as appropriate, and shall set forth what efforts it has made to obtain the 

information. 

(5) Sanctions for Noncompliance:  In the event of the CONSULTANT’S noncompliance with 

nondiscrimination provisions of this AGREEMENT, the DEPARTMENT shall impose sanctions 

as it or the Federal Highway Administration may determine to be appropriate, including, but not 

limited to: 

(a) withholding of payments to the CONSULTANT under the AGREEMENT until the 

CONSULTANT complies; and/or 

(b) cancellation, termination or suspension of the AGREEMENT, in whole or in part. 

(6) The CONSULTANT shall take such action with respect to any subcontract or procurement as the 

DEPARTMENT or the Federal Highway Administration may direct as a means of enforcing such 

provisions, including sanctions for noncompliance, provided, however, that in the event a 

CONSULTANT becomes involved in, or is threatened with, litigation with a subconsultant or 

supplier as a result of such direction, the CONSULTANT may request the DEPARTMENT to 

enter into such litigation to protect the interests of the STATE, and, in addition, the 

CONSULTANT may request the United States to enter into such litigation to protect the interests 

of the United States. 

(7) 23 CFR 710.405(b) and Executive Order 11246 entitled "Equal Employment Opportunity," as 

amended by Executive Order 11375 and as supplemented in Department of Labor 

REGULATIONS (41 CFR Part 60), shall be applicable to this AGREEMENT and any 

subagreements hereunder. 

(8) Incorporation of Provisions:  The CONSULTANT shall include the provisions of paragraphs (1) 

through (7) in every subcontract, including procurements of materials and leases of equipment 

specific to the project, unless exempt by the REGULATIONS, or directives issued pursuant 

thereto. 

In accordance with EXECUTIVE ORDER 11246, the DEPARTMENT has the authority and 

responsibility to notify the Office of Federal Contract Compliance Programs of the United States 

Department of Labor if they become aware of any possible violations of Executive Order 11246 and 41 

CFR Part 60.  The Office of Federal Contract Compliance Programs is solely responsible for determining 

compliance with Executive Order 11246 and 41 CFR Part 60 and the CONSULTANT should contact 

them regarding related compliance issues. 

N. DISADVANTAGED BUSINESS ENTERPRISE POLICY AGREEMENT REQUIREMENTS 

1. Policy.  It is the policy of the United States Department of Transportation (USDOT) to ensure 

nondiscriminatory opportunity for Disadvantaged Business Enterprises (DBE’s), as defined in 49 
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Code of Federal Regulations (CFR) Part 26, to participate in the performance of agreements and 

any subagreements financed in whole or in part with Federal funds.  Consequently, the DBE 

requirements of 49 CFR Part 26 apply to this AGREEMENT. 

2. Disadvantaged Business Enterprise (DBE) Obligation.  The STATE and its Consultants agree to 

ensure nondiscriminatory opportunity for disadvantaged business enterprises, as defined in 49 

CFR Part 26, to participate in the performance of agreements and any subagreements financed in 

whole or in part with Federal funds.  In this regard, the STATE and its Consultants shall take all 

necessary and reasonable steps in accordance with 49 CFR Part 26 to ensure that disadvantaged 

business enterprises have the opportunity to compete for and perform work specified in the 

agreements.  The STATE and its Consultants shall not discriminate on the basis of race, color, 

religion, age, sex, handicap, sexual orientation, or national origin in the award and performance 

of agreements financed in whole or in part with Federal funds. 

3. Sanctions for Non-Compliance.  The CONSULTANT is hereby advised that failure of the 

CONSULTANT, or any Subconsultant performing work under this AGREEMENT, to carry out 

the requirements set forth in paragraphs 1 and 2 above shall constitute a breach of agreement and, 

after the notification of the United States Department of Transportation, may result in termination 

of this AGREEMENT by the STATE or such remedy as the STATE deems appropriate. 

O. DOCUMENTATION 

The CONSULTANT shall document the results of the work to the satisfaction of the DEPARTMENT 

and the Federal Highway Administration.  This shall include preparation of progress reports, plans, 

specifications and estimates and similar evidences of attainment of objectives called for in this 

AGREEMENT. 

P. CLEAN AIR AND WATER ACTS 

If the amount of the AGREEMENT or subcontract thereunder exceeds $100,000, the CONSULTANT 

or subconsultant shall comply with applicable standards, orders or requirements issued under Section 306 

of the Federal Clean Air Act (43 U.S.C. 1857(h), Section 508 of the Federal Clean Water Act (33 U.S.C. 

1368), Executive Order 11738, and Environmental Protection Agency regulations (40 CFR Part 15), 

which prohibit the use under non-exempt Federal contracts, grants or loans of facilities included on the 

EPA List of Violating Facilities.  The CONSULTANT or subconsultant shall report violations to the 

FHWA and to the U. S. Environmental Protection Agency Assistant Administrator for Enforcement (EN-

329). 


